U. S. Department of Justice

Office of Legidative Affairs

Office of the Assistant Attorney General Washington, D. C. 20530

August 5, 1998

The Honorable John M MHugh

Chai rman, Subconmittee on the Postal Service
Conm ttee on Governnent Reform and Oversi ght
U S. House of Representatives

Washi ngton, D.C. 20515

Dear M. Chairman;:

This letter responds to your request for views on possible
nodifications to HR 22, the "Postal Reform Act of 1997.” W
apol ogi ze for any m sunderstanding about the need for a witten
response to your letter. It was our understanding that the
Antitrust Division would provide informal technical assistance in
lieu of witten comments, at least until such tinme as the
Subconm ttee had deci ded whether to go forward with the proposed
revisions. The Department of Justice typically does not provide
witten comments on policy proposals. G ven these circunstances,
our coments also are prelimnary and subject to nodification.

As you requested, our comrents at this tine address only
matters pertaining to conpetition policy and antitrust
enf or cenent . These comments al so should be read in harnony with
the views of the Treasury Department, Which has notified you of
the concerns it has with other parts of the proposal.

The Department of Justice supports a careful exam nation of
the various policy interests that would be affected by redefining
the scope of the Federal postal nonopoly. In proceedings before
the Postal Rate Commi ssion, the Department has argued in support
of a narrow construction of the private express statutes and
agai nst administrative actions that would have the effect of
enl arging the scope of the nonopoly. W also have questioned the
characterization of the postal nonopoly as a "natural nonopoly,"
noting that the United States Postal Service's ("USPS') entry
into conpetitive markets suggests that econom c theory does not
justify the postal nonopoly as it exists under current |aw.

As the Federal agency responsible for ensuring the ‘
observance of free-nmarket principles, the Departnent of Justice
general ly disfavors the creation of statutory exceptions to the
Federal antitrust | aws. In our view, Federal antitrust

obj ectives are best served when the Federal antitrust |laws are




applied equally and universally. It is our longstanding position
that statutory exenptions to the Federal antitrust |laws are
justified only when the Governnent's strong interest in the
preservation of conpetitive markets is displaced by a conpelling
social policy objective of greater weight.

Assum ng a policy basis for reducing the scope of the
statutory postal nonopoly, We would support Iegislation that
clarified the application of the Federal antitrust laws to
activities of the USPS falling outside of the statutory nonopoly.
Unli ke a reqgulatory oversight reginme, antitrust enforcenent
generally provides a mnimally intrusive but efficient and
effective deterrent against unreasonable restraints of trade. In
addi tion, expanded application of the Federal antitrust |aws
woul d foster a greater awareness of antitrust requirenents and
pronote the observance of conpetitive principles.

We understand that regulated industries often present unique
chal lenges to antitrust enforcenent and it is possible that the
significant regulatory overlay contenplated in HR 22 and
proposals like it may present significant obstacles to efficient
antitrust enforcenment or prove ineffective in sinulatin?
conpetitive market conditions. For exanple, the current proposa
contenplates a statutory requirenent for cost-based pricing as a
safequard against predatory pricing. JTo the extent that cost
accounting procedures are accurate, this is likely to deter
predation effectively, based on current Federal antitrust
enf orcenment concepts. However, 1if cost accounting procedures and
al I ocati on nethodol ogies are not reliable, cost-based pricing
requirements are less likely to deter predatory pricing and m ght
be used to defend against neritorious antitrust charges.

Turning to sone of the specific proposed changes, we support
the suggested restatenent of antitrust jurisdiction as it applies
to USPS activities. The current formula is overly narrow and may
fail to incorporate conduct that clearly would cone under
antitrust scrutiny but for the narrow definition. Ve al so
support appropriate proposals to limt the scope of the posta
monopoly. W believe there is value to the idea of a sinple
bright-line test for identifying products falling wthin the
statutory nonopoly. VW& cannot determine at this tinme whether the
$2 price threshold would work well in all instances and we note
the need for a nechanismto adjust for inflation, if it were
adopt ed.

W are not prepared at this tinme to comment on the proposals
for anendnents to Federal |aws thought to confer an undue
conpetitive advantage on the USPS at the expense of its
conpetitors in the private sector. However, we do not agree that
a nmere perception of undue advantage provides a sufficient basis
on which to proceed with reforns of this type. Moreover, we are
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not prepared to say that conpetition policy wuld require a .
"correction" in every instance of actual preference. A critica
first step is to understand how actions carried out in the name
of conpetition policy reform would affect other relevant policy
and |aw enforcenment interests. |n our view, this sensitive and
conplicated policy analysis will prove not to be anenable to the
reporting requirenment contenplated in the proposed revision

Thank you for the opportunity to present our views. Pl ease
do not hesitate to call upon us if we may be of further
assi st ance. The O fice of Mnagenent and Budget has advi sed us
that from the standpoint of the Administration's program there
is no objection to the presentation of these prgkiminary views.

Acting Assisfant Attorney Ceneral

cc: The Honorabl e Chaka Fattah
Ranking Mnority Menber




